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INALIENABLE RIGHTS AND THE 
EIGHTEENTH AMENDMENT 

It has become almost a fashion for Americans to sneer at the 
notion of inalienable rights. This is strange indeed. The dominat- 
ing characteristic of the Anglo-Saxon used to be his fierce insist- 
ence upon his personal freedom. He used to believe that his per- 
sonal liberties were not to be tampered with, that there was a line 
in the civic life of the community beyond which even the law could 
not pass, that his home was his castle, that, in a word, he possessed 
rights which could not be taken from him without his consent, and 
which he could not even surrender by his own voluntary act. 
Upon those publicly avowed principles he has built a nation. How 
does it happen that in the nation thus built upon that basis of per- 
sonal independence his dominating belief in personal liberty and 
inalienable rights should be questioned ? 

Out of the great Germanic stock from which the Anglo-Saxon 
sprang there has developed another race with another theory. It 
formulated a series of concepts of a super-state or communal or- 
ganization in which the individual is subordinated to and almost 
merged in the whole. Where that theory prevailed the demand for 
personal liberty almost disappeared, and civic control passed into 
the hands of a small group of self-constituted and virtually irre- 
sponsible autocrats. The result was a powerful but sinister organ- 
ization which almost wrecked the peace and economic structure of 
the world. 

A conflict between the two standards of civilization was inevita- 
ble. It came, and the Anglo-Saxon standard prevailed, but never- 
theless the theories of the super-state have been winning insidious 
victories even while the armies of the super-state were meeting 
defeat. Their poison, disguised and misunderstood and therefore 
the more effective, still works among those who fought for and 
successfully defended the freedom of the individual. Even in 
America, control over personal liberty is making alarming head- 
way at the expense of iudubitable private rights. 

The theory of the super-state is all wrong, morally and prac- 
tically. It has not produced the results which have been claimed 
for it. It has not worked and will not work. The truest civiliza- 
tion, the civilization which has achieved, not only the highest 
degree of individual liberty, but the most effective and practical 
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methods of co-operative effort and the truest standards of com- 
munal justice, has been established by those who have clung most 
strongly to their inalienable rights and who in asserting their own 
rights have most respected the rights of others. 

The indisputable truth is that there are rights which no gov- 
ernment can lawfully invade. The man who does not believe in 
them does not understand the difference between right and wrong, 
does not understand human nature, and does not learn from 
experience. 

The issue between the theory of inalienable rights and the 
theory of a super-state which was fought out on the fields of 
Flanders has unexpectedly made a re-appearance in this country 
in a new and rather ignoble form. The so-called Eighteenth 
Amendment to the Constitution of the United States has sought to 
prohibit the manufacture, sale and distribution of intoxicating 
beverages and to give the states and the federal government con- 
current power to enforce its provisions. Thus the super-state 
undertakes to tell the men and women of this country, even those 
of the highest moral character and most conspicuous intellectual 
attainments, that they may not indulge in the pleasures of alcoholic 
beverages even in a manner and under circumstances in which no 
ascertainable harm can result to themselves or to the community. 
The issue which the amendment presents, however, is not the issue 
of alcoholism versus non-alcoholism, but is the issue of inalienable 
rights versus governmental absolutism. Just as during the times 
of the Boston Tea Party the issue was not whether the people of 
the Colonies could drink untaxed tea, but whether their liberties 
were at the mercy of arbitrary power, so to-day the question is not 
whether we can take a drink now and again, but whether in this 
federal Union of ours there resides any power which is literally 
absolute, that is, without even those ultimate limitations which we 
are accustomed to speak of as the constitutional guaranties of our 
liberties. 

For the first time in the history of the American Union an 
amendment to the Constitution has been adopted, or claimed to 
have been adopted, which attempts to limit the personal liberties 
of the people. The amendment was carried through by the votes 
of a small fraction of the legislative bodies of the country, state 
and national. Probably less than twenty-eight hundred men, acting 
without the supervision of executive vetoes, acting without instruc- 
tions from the people, and even at times acting against the 
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expressed wishes of the people, established these regulatory pro- 
visions for almost a hundred and ten million people, and have 
thereby established a precedent of the most ominous import- for the 
whole country. If those twenty-eight hundred men were vested 
with the powers which are claimed by those who ratified the 
amendments, there are no limits to the amending power, and a 
similar body could lawfully duplicate in this country every detail 
of the Soviet regime in Russia. 

Once there was a bear who made friends with a man. On one 
occasion he saw a persistent fly crawling over his friend's nose. 
Out of the kindness of his heart he killed the fly with a big stone, — 
and killed his friend as well. The Prohibitionists have played the 
part of the bear. If they have destroyed the lawful right to take 
a drink, they have also destroyed the Constitution of their country. 

Fortunately there is reason to believe that the Prohibitionists 
have failed to destroy the fly, and that the Constitution still sur- 
vives. The solution lies in the inalienable rights which are the 
object of so much cynic jest. 

There is no absolute and arbitrary power resident anywhere 
in our federated republics. The men who voted for the prohibition 
amendment in our state and federal governments did not possess 
the authority which they arrogated to themselves. They were, 
bound by limitations which they could not exceed, even in the 
adoption of amendments to the Constitution, and those limitations 
deprive their act of any legislative or constitutional validity. Every 
constitution in our American republic asserts this. They ordain 
either that the people have certain inalienable rights or that the 
enumeration of certain rights in the constitution does not operate 
to diminish or impair other rights which are reserved to the people. 
The protection of inalienable and reserved rights is the inexpug- 
nable law of the land. There is no power resident anywhere in the 
Union which can overturn it. This has been explicitly declared 
by the Supreme Court of the United States in the case of Loan 
Association v. Topeka, 1 in which it was held that a state statute was 
void, even in the absence of constitutional provisions limiting the 
powers of the legislature, upon the simple ground that it invaded 
inherent rights of the people. The statute in that particular case 
levied a tax on the people for the support of a private enterprise. 
The court said that "the law authorizing it was beyond the legis- 

'(1874) 20 Wall. 655. 



186 COLUMBIA LAW REVIEW 

lative power, and so was an unauthorized invasion of private 
right," and then went on to say : 

"It must be conceded that there are such rights in every free 
government beyond the control of the State. A government which 
depotism of the many, of the majority, if you choose to call it so, 
the property of its citizens subject at all times to the absolute dis- 
position and unlimited control of even the most democratic deposi- 
tory of power, is after all but a despotism. It is true it is a 
despotism of the many, of the majority, if you choose to call it so, 
but it is none the less a despotism. It may well be doubted if a 
man is to hold all that he is accustomed to call his own, all in 
which he has placed his happiness, and the security of which is 
essential to that happiness, under the unlimited dominion of others, 
whether it is not wiser that this power should be exercised by one 
man than by many. 

"The theory of our governments, State and National, is opposed 
to the deposit of unlimited power anywhere. The executive, the 
legislative, and the judicial branches of these governments are all 
of limited and denned powers. 

"There are limitations on such power which grow out of the 
essential nature of all free governments. Implied reservations of 
individual rights, without which the social compact could not exist, 
and which are respected by all governments entitled to the name. 
No Court, for instance, would hesitate to declare void a statute 
which enacted that A. and B. who were husband and wife to each 
other should be so no longer, but that A. should thereafter be the 
husband, of C, and B. the wife of D. Or which should enact that 
the homestead now owned by A. should no longer be his, but 
henceforth be the property of B." 2 

There are a number of constitutive principles of private right 
which have been so wrought into the fabric of our institutions that 
they cannot be abrogated. As pointed out in the Loan Association 
case they inhere not only in the framework of the Government, 
even though they are not embodied in any written law, but they 
have also been given the force and effect of written law in all our 
federal and state constitutions. Two of them may be considered 
here. 

In the first place the people have an indubitable right to use 
their natural powers in the pursuit of happiness as long as they 
do not thereby injure others. Subject to the precept sic utere tuo 
ut alienum non laedas, — so use what is yours that you shall not 
harm your neighbor — every man may go to and fro upon his 
peaceful occasions and be confident that not even the Government 

'Ibid., at pp. 662, 3. 
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can lawfully stay him. This is what was meant by the Declaration 
of Independence when it declared that all men are created equal 
and are endowed by their Creator with certain inalienable rights 
among which are life, liberty and the pursuit of happiness. No 
less than thirty-one states of the Union 3 have inserted the substance 
of that passage from the Declaration of Independence, with occa- 
sional individual modifications of phraseology, into their state con- 
stitutions, and have therefore made it the written law of almost 
two-thirds of our federated republics. Still again, no less than 
twenty-seven states 4 have declared and ordained in their state con- 
stitutions that the enumeration therein of certain rights shall not 
impair or deny others retained by the people. So too, eight states 5 
have declared and ordained that the natural and inherent rights 
of the people are excepted out of the general powers of government 
and shall forever remain inviolate. 

Applied to the issue of the Eighteenth Amendment these prin- 
ciples mean that when a sober and industrious citizen indulges in 
the moderate use of alcoholic beverages and arises therefrom in a 
sober and self-controlled state of body and mind, — which is what 
usually happens — he has done nothing of which he need be 
ashamed, nor for the consequences of which he need be afraid. 
No neighbor of his has received an injury therefrom, and he him- 
self has not suffered, if he has suffered at all, more than he suffers 
from many other forms of gratifying his natural appetites. If he 
has by his self-control limited his use of alcoholic beverages in this 
manner, he has been exercising a liberty which tends to his per- 
sonal happiness and of which the state is powerless under the 
guarantees of freedom to deny him. 

There is another right which also inheres in the republican 
form of government and that is that when a man's liberties are at 
stake, when the Government seeks to limit the exercise of a man's 
natural powers, he has the right to be heard in his own behalf and 

'Alabama, Arkansas, California, Colorado, Delaware, Florida, Idaho, 
Illinois, Indiana, Iowa, Kansas, Kentucky, Maine, Massachusetts, Nebraska, 
Nevada, New Hampshire, New Mexico, North Carolina, North Dakota, 
Ohio, Oklahoma, Oregon, Pennsylvania, South Dakota, Utah, Vermont, 
Virginia, West Virginia, Wisconsin, Wyoming. 

'Alabama, AVizona, Arkansas, California, Colorado, Florida, Georgia, 
Idaho, Iowa, Kansas, Louisiana, Maine, Maryland, Minnesota, Mississippi, 
Missouri, Montana, Nebraska, Nevada, New Mexico, North Carolina, Ohio, 
Oklahoma, Utah, Virginia, Washington, Wyoming. 

"Alabama, Arkansas, Delaware, Kentucky, North Dakota, Pennsylvania, 
Tennessee, Texas. 
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to show, if he can, that he is doing no harm. No less than thirty- 
nine states 6 have embodied that guarantee in their constitutions, 
and it is, therefore, the written law of more than three-fourths of 
the states. 

The Eighteenth Amendment prohibits all use of alcoholic bever- 
ages, even that use which is not in the remotest degree injurious 
to the community, and the ground upon which the prohibition is 
based is the supposed harmful character of the beverage and its 
supposed pernicious effects upon the man who uses it and his com- 
munity. That ground is strenuously challenged and the allegations 
upon which it rests are disputed. Nevertheless, without giving any 
man who disputes it his opportunity to be heard in his own defense, 
without openly charging him with injuring his neighbors, without 
giving him an opportunity to rebut any charge of that character, 
he is condemned unheard and his liberty is taken from him. If 
he has been engaged in the business of manufacturing or selling 
alcoholic beverages, his business is destroyed without any oppor- 
tunity on his part to contest the decree of destruction, or to prove 
that it is without justification in fact. 

The question of primary rights, which has been fully answered 
as we have seen in the state constitutions, has never been presented 
with equal clarity to the Supreme Court of the United States. 
While, therefore, the court has always recognized the existence of 
such rights, it has never defined them. Particularly there has 
never been a clear presentation of the right to a day in court as a 
condition precedent to the taking of a man's liberties. There is 
much discussion of the due process clause in the state and federal 
constitutions, as for example, in the cases relating to prohibition, 
but there has been no demand that the process of the law shall 
precede the taking, and consequently no judicial recognition of that 
right. 

A brief consideration of the two leading cases on the prohibi- 
tion question will illustrate the need of a reconsideration of the 
whole issue of due process of law. 

Mugler v. Kansas' is the earlier and more famous of these 

"Alabama, Arizona, Arkansas, Colorado, Delaware, Florida, Georgia, 
Idaho, Illinois, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, 
New Hampshire, New Mexico, New York, North Carolina, North Dakota, 
Oklahoma, Pennsylvania, South Dakota, Tennessee, Texas, Utah, Vermont, 
Virginia, Washington, West Virginia, Wyoming. 

T (1887) 123 U. S. 623. 
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cases. It grew out of a Kansas prohibitory statute. All the 
counsel in that case began their argument by conceding that prohi- 
bition within the state was ■constitutional. Senator Vest, of counsel 
for one of the defendants, admitted that "the state has unques- 
tionably the power to prohibit the manufacture, for sale or barter, 
of intoxicating liquor within its limits" and Mr. Joseph H. Choate 
began his argument with the concession that the Legislature of 
Kansas was the "sole judge of how far they should go in forming 
the morals and habits, and regulating the appetities and prescribing 
the food and drink of the people of Kansas." 

Although counsel thus refused to discuss the question of the 
constitutionality of prohibition within the state, they did advance 
an argument which turned ultimately upon the due process clause. 
It may be summarized as follows : 

"We concede that the state under its police power can constitu- 
tionally prohibit the manufacture of alcoholic beverages for barter 
or sale to its own citizens, but nevertheless it cannot prohibit the 
manufacture of alcoholic beverages for barter or sale to persons 
outside of the state, because those persons are beyond its police 
power and not subject to its jurisdiction, and as to them the state 
does not possess the regulatory powers which it possesses over its 
own citizens. 

"Consequently in prohibiting the manufacture of alcoholic 
beverages for sale without the state the legislature exceeded its 
powers and therefore deprived the defendants of their liberty and 
property without the due process of law guaranteed to them by the 
Fourteenth Amendment." 

The court answered this argument in the following language : 

"A portion of the argument in behalf of the defendants is to 
the effect that the statutes of Kansas forbid the manufacture of 
intoxicating liquors to be exported, or to be carried to other states, 
and, upon that ground are repugnant to the clause of the Constitu- 
tion of the United States giving Congress power to regulate com- 
merce zvith foreign nations and among the several States. We 
need only say, upon this point, that there is no intimation in the 
record that the beer which the respective defendants manufactured 
was intended to be carried out of the state or to foreign countries. 
And, without expressing an opinion as to whether such facts would 
have constituted a good defence, it is observed that it will be time 
enough to decide a case of that character when it shall come before 
us." 8 

We have examined the original record of this case in the library 
'Ibid., at p. 674. Italics are the author's. 
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of the Bar Association of the City of New York. It is deficient in 
some particulars. For example, it does not contain the brief of 
Mr. Choate. So far as we have been able to ascertain, however, 
the record nowhere mentions the commerce clause of the Constitu- 
tion. It was not mentioned in the assignment of errors, and it is 
not mentioned in the report of the case by the official reporter. 
We do not understand, therefore, how the court could have sup- 
posed that the argument was based upon the commerce clause in 
the body of the Constitution when it was in truth based upon the 
due process clause in the Fourteenth Amendment. 

Although counsel for the defendants refused to discuss the 
question of the constitutionality of the prohibitory statute within the 
jurisdiction of the states, the court discussed it in its opinion at 
considerable length. Thus it appears that the court discussed a 
question which counsel did not argue, and, upon an erroneous 
statement of the condition of record, declined to decide a ques- 
tion which counsel did argue. 

A court is always at a disadvantage when it discusses any ques- 
tion without the aid of argument by counsel, and the results are 
apt to appear in its opinion. This is true of the discussion of the 
court in the Mugler case. Twice this court declared that the Four- 
teenth Amendment was superior to the police power of the states, 
and twice declared that the police power of the states was superior 
to the Fourteenth Amendment. 

On the point of the superiority of the police power to consti- 
tutional prohibitions it says: 

"In Beer Company v. Massachusetts, 97 U. S. 25, 33, it was 
said that, 'as a measure of police regulation, looking to the preser- 
vation of public morals, a state law prohibiting the manufacture 
and sale of intoxicating liquors is not repugnant to any clause of 
the Constitution of the United States.' Finally, in Foster v. 
Kansas, 112 U. S. 201, 206, the court said that the question of the 
constitutional power of a State to prohibit the manufacture and 
sale of intoxicating liquors was no longer an open one in this 
Court." 9 

Again it says: 

"No one may rightfully do that which the law-making power, 
upon reasonable grounds, declares to be prejudicial to the general 
welfare. 

"This conclusion is unavoidable, unless the Fourteenth Amend- 

'Ibid., at p. 659. 
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ment of the Constitution takes from the States of the Union those 
powers of police that were reserved at the time the original 
Constitution was adopted. But this court has declared, upon full 
consideration, in Barbier v. Connelly, 113 U. S. 27, 31, that the 
Fourteenth Amendment had no such effect. After observing, 
among other things, that that amendment forbade the arbitrary 
deprivation of life or liberty, and the arbitrary spoliation of prop- 
erty, and secured equal protection to all under like circumstances, 
in respect as well to their personal and civil rights as to their 
acquisition and enjoyment of property, the court said: 'But neither 
the Amendment — broad and comprehensive as it is — nor any other 
amendment, was designed to interfere with the power of the State, 
sometimes termed its police power, to prescribe regulations to pro- 
mote the health, peace, morals, education, and good order of the 
people, and to legislate so as to increase the industries of the State, 
develop its resources and add to its wealth and prosperity'." 10 

On the other hand, the court twice declares that in such mat- 
ters the Constitution is supreme. It says : 

"The courts are not bound by mere forms, nor are they to be 
misled by mere pretences. They are at liberty — indeed, are under 
a solemn duty — to look at the substance of things, whenever they 
enter upon an inquiry whether the legislature has transcended the 
limits of its authority. If, therefore, a statute purporting to have 
been enacted to protect the public health, the public morals, or the 
public safety, has no real or substantial relation to these objects, or 
is a palpable invasion of rights secured by the fundamental law, it 
is the duty of the courts to so adjudge, and thereby give effect 
to the Constitution." 11 

And again: 

"Undoubtedly the State, when providing, by legislation for the 
protection of the public health, the public morals, or the public 
safety, is subject to the paramount authority of the Constitution 
of the United States, and may not violate rights secured or guar- 
anteed by that instrument, or interfere with the execution of the 
powers confided to the general government." 12 

There is another branch of the Mugler case which also requires 
consideration. The statute there under consideration provided 
that "all places where intoxicating liquors are manufactured 
* * * are hereby declared to be common nuisances". 

A nuisance is defined to be "any thing that unlawfully worketh 

"Ibid., at p. 663. 
"Ibid., at p. 661. 
"Ibid., at p. 663. 
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hurt, inconvenience, or damage". 13 The question therefore arose 
in the Mugler case whether a place where intoxicating liquor was 
manufactured was a place which worked "hurt, inconvenience or 
damage", and whether a declaration by the legislature that a 
brewery was such a place was repugnant to the due process clause 
of the Fourteenth Amendment. Counsel advanced the obvious 
argument that that declaration of the statute deprived them of 
their day in court upon the question of whether it worked "hurt, 
inconvenience or damage", and in support of their argument they 
pointed out that the inquiry which the statute permitted related 
only to the question whether the given place was a brewery, and 
that they were foreclosed of their right to prove that it worked 
no "hurt, inconvenience or damage". 

The court answered the contention of counsel in this language : 

"Nor is the court required to adjudge any place to be a common 
nuisance simply because it is charged by the State to be such. 
It must first find it to be of that character ; that is, must ascertain, 
in some legal mode, whether since the statute was passed the place 
in question has been, or is being, so used, as to make it a common 
nuisance." 14 

Again the court was in serious error. It declared that the 
statute permitted the inquiry which takes place in every case in 
which there is a charge of maintaining a public nuisance, whereas 
the fact was that the statute foreclosed it absolutely. The Mugler 
case may be summed up as follows : 

1st: Counsel conceded that prohibition was not per se repug- 
nant to the due process clause of the Fourteenth Amendment. 

2nd: The court discussed that question without the aid of 
counsel and reached the conclusion which counsel conceded. 

3rd: The court in its discussion took two inconsistent positions : 
one that the police power of the states was superior to the Four- 
teenth Amendment, and one that the Fourteenth Amendment was 
superior to the police power of the states. 

4th: The court misapprehended the mandate of the due process 
clause and omitted to observe that it guaranteed a judicial pro- 
cedure which the statute in the case before it denied. 

5th: The court declined to pass upon the first issue raised by 
counsel for the defendants upon the erroneous statement that it 

"3 Bl. Comm. *5, *216. 

"Mugler v. Kansas (1887) 123 U. S. 623, 672. 
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was based upon the commerce clause in the body of the Constitu- 
tion when it was in fact based upon the due process clause of the 
Fourteenth Amendment. 

6th: The court overruled the contention of counsel that they 
had had their day in court on the question of nuisance, upon the 
erroneous statement that the statute permitted a judicial inquiry 
which the statute distinctly forbade. 

The case which we are next to consider is Purity Extract Co. 
v. Lynch. 15 The Mississippi legislature enacted a statute which 
prohibited the sale of "vinous, alcoholic, malt, intoxicating or 
spirituous liquors or intoxicating bitters or other drinks, which, if 
drunk to excess, will produce intoxication." 

The question arose whether the statute forbade the sale of a 
beverage made of malt and known as "Poinsetta". The case came 
up on an agreed statement of fact. An examination of the record 
shows that the facts were stipulated. Among them were these : 

"Poinsetta contains no alcohol. 

"Poinsetta is guaranteed under the Pure Food Laws of Con- 
gress and no matter to what extent taken will not produce intoxi- 
cation. 

"It has a distinctive odor dissimilar from any intoxicating drink 
and cannot be employed as a subterfuge for the sale of beer be- 
cause it is bottled in a distinctive way and its name blown in each 
bottle which contains the beverage." 

The Mississippi court held, first, that the sale of "Poinsetta" 
was forbidden by the statute whether it was intoxicating or not, 
because it was made of malt, and, second, that its sale could be 
constitutionally prohibited, because the police power of the state 
was "broad enough to make its prohibitory laws effective and in- 
clude in its provisions frauds, disguises, subterfuges, attempted 
evasions for beverages easily used as subterfuges and known to be 
the handmaidens of intoxicating beverages." 

In other words, the court decided that the sale of "Poinsetta" 
could be constitutionally prohibited because "Poinsetta" was a 
subterfuge, when the record before it expressly stipulated that 
"Poinsetta" was not a subterfuge. 

It is clear that the Mississippi court was saved from the guilt 
of a deliberate falsehood only by the circumstance that it made no 

"(1912) 226 U. S. 192, 33 Sup. Ct. 44. 



194 COLUMBIA LAW REVIEW 

categorical affirmation. It did not in terms assert that "Poinsetta" 
was a subterfuge for intoxicating liquors, but it assumed that fact 
as the implied premise of its conclusion. Its moral guilt is just as 
great, therefore, as if it perpetrated a deliberate falsehood, because 
it deliberately grounded its decision upon premises which it knew 
to be false. 

When the case went up, the Supreme Court held itself bound, 
as to the interpretation of the statute, by the decision of the 
Supreme Court of Mississippi, and counsel for the Purity Extract 
Company apparently made no attempt to bring its attention to the 
gross impropriety, to use moderate language, of the decision below. 
Upon the record thus inadequately presented to it, the Supreme 
Court affirmed the decision of the lower court upon this ground : 

"The statute establishes its own category («. e. of prohibited 
beverages). The question in this court is whether the legislature 
had power to establish it. The existence of this power, as the 
authorities we have abundantly cited demonstrate, is not to be 
denied because some innocent articles or transactions may be found 
within the proscribed class. The inquiry must be whether, con- 
sidering the end in view, the statute passes the bounds of reason 
and assumes the character of a merely arbitrary fiat." 16 

In other words, the Supreme Court held that it was not an 
arbitrary fiat of the state legislature to prohibit the manufacture 
of "Poinsetta" upon the ground that it was a subterfuge when the 
agreed fact that it was not, and could not be, a subterfuge. If that 
was not irrational, when is a statute irrational ? 

If the Purity Extract case is the law, if a statute can consti- 
tutionally prohibit the traffic in manufactured articles upon the 
ground that they are what they are conclusively and irrebuttably 
proved not to be, then a statute can constitutionally require a man 
to be imprisoned for doing what he is conclusively and irrebuttably 
proved not to have done. If a statute can constitutionally rest 
upon a falsehood, then there is no such thing as a statute which 
is so arbitrary or irrational as to be unconstitutional. 

The net result of the cases in the Supreme Court of the United 
States is that if, in its opinion, a statute "passes the bounds of 
reason and assumes the character of a merely arbitrary fiat", then 
it will be held to be in violation of the due process clause, but 
otherwise it is constitutional. This view denies the right to a 
judicial investigation which is guaranteed by the Constitution. It 

K Ibid., at p. 204. Parenthesis is the author's. 
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makes the question of due process turn, not, as the Constitution 
says, upon the grant or denial of a judicial investigation, but upon 
the question whether the act of the legislature is arbitrary or 
irrational. 

The mere statement of the court's position is almost sufficient 
to demonstrate its error. What every free people demands, what 
a republican form of government necessarily implies, and what 
our constitutions guarantee, is the process of the law as the abso- 
lute condition precedent to the limitation of any man's liberties 
in any particular. A statute may be as rational as we please, but 
if it restrains any man of his liberty without giving him his day 
in court, that is, an opportunity to defend himself, it is unconsti- 
tutional under the due process clause. Also, it wrongfully invades, 
or attempts to invade, his inalienable rights. 



Summing up our inquiry, we find that in this country, at least, 
it is held to be axiomatic that there are limitations to the powers 
of all government, and if so, there are limitations to the power of 
amending the Constitution of the United States. If there were any 
doubt on the point, it would be removed by a single supposed case: 
an attempt by amendment to the Constitution to "nationalize" the 
women of the country. Would any court for a single instant toler- 
ate it as a valid amendment ? Where, then, is the line to be drawn ? 
Obviously and necessarily at one point, and one point only, — at 
inalienable rights, at the right, among others, of every man to 
the peaceful pursuit of his happiness as long as he does not harm 
his neighbor, and at the right, among others, to be heard in his 
own behalf whenever the charge is made that his neighbor is 
harmed by what he is doing. The Eighteenth Amendment over- 
rides both of these rights, and it was never within the power of 
the people, — not even the largest majority — or of their legislative 
representatives either to propose it or to ratify it. 

New York City. 

Everett V. Abbot. 



